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EMPLOYEES' PROVIDENT FUND ORGANISATION 
(Ministry of Labour & Employment, GM. of India) 

~ ~ I Head Office 
~ A1'I ~ . 14-~ ~ i;;m, ;it ~ - 110 0611 

Bha\/ishya Nidhi Bhawan, 14, Bhikaiji Cama Place, New Delhi - 110 066. 

C-1 -1(4)2017/Capital Dyeing~ V\ Date : · 
To 3?-, ,tj I ~-1( :Ji7 

All Regional P.F. Commissioners -I & II I 
In-charge of Regional Offices 

Sub.: Forwarding of important Judgment by Hon'ble High Court, Chandigarh in CWP No. 
17366/1998 in the matter of Capital Dyeing V/s RPFC - regarding. 

Sir 
Please find enclosed herewith a copy of the judgment dated 27-10- 2016 passed by the 

Hon'ble High Court of Punjab and Haryana in CWP No. 17366/1998 in the matter of Capital 

Dyeing V/s RPFC. 

The Hon'ble Court while dismissing the Writ Petition filed by M/s Capital Dyeing has 

made the following observations "EPF Department in order to avoid disputes relating to 

number of employees employed by the employer and if there is no co-operation from employer 

or its agent/ manager/ any person in such circumstance, department has to utilize recording 

of panchanama by video graphing and insisting for installation of CCTV in and around factory 

premises, Thus in disputed matter evidence can be taken from video graphing. 11 

A copy of the order is being circulated for information and implementation of this part of 

the order to use the videography as evidence in case of litigant/ non-cooperative employers. 

Encl: As above. 

Copy to: 1. All ACCs-1&11 (Zones) 
2. FA&CA0/0/0/ All ACCs HQ/I&II 
3. Director, NATRSS/AII ZTis Training Institutes 
4. Director(Audit)/Zonal Audit Officers. 
5. All D.D.(Vig) 
6. Hindi Cell for Hindi Translation. 
7. RPFC-11 NDC 

{Apra!i · rvljggi} 
RPFC-l{Co~lfance) 
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EMPLOYEES' PROVIDENT FUND ORGANIS~TION 6~ 

frrfll" :a c11 oii · 

~ ',f1l ~. :m«l BT1fiR' ) 

'~ ~ . ~ f.1iu ~. 
~IT"H ;;::f'7R, ~ - 141001 

im.; :- 0161-2440559, 5058559, 

l:};cro':- 2402206, 

t. RN : ro.ludhiana@epfindia.gov.in 

{Ministry of Labour, Govt of India) 
Regional Office Bhavishya Nidhi Bhavan, 

Sham Nagar, Ludhiana-141001 

Ph.-0161-2440559, 5058559, 
Fax: 2402206 

EMAIL: ro.ludhiana@epfindia.gov.in 

No.R.0. Ldh/ Legal Cell/CWP/17366/1998 1 ~,i Dated:~ s .11.2016 

To 

The Central Provident Fund commissioner 
Employees Provident Fund Organisation, 
Head Office, Bhavishya NidhiBhawan, 
14, Bhika Ji Cama Palace, 
New Delhi, 110 066 

{By Name to :- Sri Samarendra Kumar, RPFC-1 (Legal)} 

Sub: Fowarding, of important. Judgment 
~1'7 Chandigarh in CWP No.17366/1998 
~\'''yh Dyeing Vs RPFC -regarding. 

Sir, 

by Hon'ble High Court, 
in the ·matter of Capital 

Please find enclosed herewith copy of judgment dated 27.10.2016 
delivered by Hon'ble High Court, Chandigarh in CWP No. 17366/1998 in the 
matter of Capital Dyeing Vs RPFC. 

In the instant matter, while dismissing the above case, Hon'ble High 
Court, Chandigarh directed that EPF department in order to avoid disputes 
relating to number of employees employed by the employer and if there is 
no co-operation from employer or its agent / manager/ any person in such 
circumstance, department has to utilize recording of panchnama by 
videographing and insisting for installation of CCTV in and around factory 
premises. Thus in disputed matter evidence can be taken from 
videographing. 

Therefore, a copy of above said order dated 27.10.2016 is forwarded 
for circulation by the Headquarter. 

Yours faithfully, 

Encl : As above. ~ 
(Rakesh Yadav) 

Regional P.F. Commissioner (Legal) 
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IN THE HIGH C01iR'.:.' FOR 'I'H~ STUBS ~· PUlf.Jil AUD ~RYANA 

AT CHAIWIGAHH 

11/e Capital Dyei:ig Company· thrcugk\ ·i" 
it s propxietor Shri Suresh KWE.r, 176, [ 

:mti·s trill l Area-,-.., Ludl1 tam. 

.•. Petitioner 

Versus 

~"u(e• 'fhe kegioral :Provident t'und Co111mieaioll3r 

/sub Hegioml Office, Dba.yan Singh Complex, 

Near Gere ral Bus Stand, Ludh!ana-JA 1001 

••• Re spow.ent 

Petition under irticles ~26/227 of 

the Constitution of IaHa pruying fo 

the ia e 1.n t".ce of ,-1ri t, ore. i:r or 

di1·ection especially in -the l'llt,w-e 
·--- --

of , Cert.iom.ri quasbi ng the impugned 

orders A one .x.ure P- ·3 l:>y 'Which the 

petitioner firm 113.a -been made liable 

ani are nab le to the pro v1si one c, f 

the · EmP,loyees Provident Fund Act 

·, and a1eo to quash Anrexure P-11 

by w.~1~ t';Je a.~al of the Petit: one 

e.i;a inst· 'the orders dated 30th Apr 11, 

199 6 haa been dism1.s s~d er. 23rd 

Septe~ber. 1)9/l. 

~11. th a further prayer to stay the 

ope~tion.of the impuened order date 
l' 

23rd Septec1ber, 1 J96 or in ille 

altcr~tii(e to s,.a.y the proceedings 

pc nd1 ng be :fore the co rorie ·~cot 

autho!'i tJ (r.eeiol.'sl. Provident Fitnci 

I 
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n~sPECT 

1 . 

io the 

-2-

Comllri.ssioner) unier Section 7-A 

· 01· the ~mployee s l'H>vident FLmd 

Ac·t. 

petitioner i~ .th~ rcitizen of India and 

. < p 

the State ot .Punjs.b· arxl is ~nee 

business of dye inc; l anl tas·a sua.JJ. soale unit having 

been granted a small sc le industrJ c.:rtificate dated 3rd 

Jure, 1979, \ 
3. Tint the e stabli 1.n i tia. lly was a partner-

Ship c0ncern consist.i~ of i.e. the petit'oner 

Sh, Sure sh Kuoo.1· and Qne Shri \Ibo expired. 

on 11th Febrtary, 1989 ~~ ni Bhalldar ~life of 1ate 

Sh. Subh, sh C1"n der beoa.., the ,n~r r in )he ,artnership 

firm. Tre said partmrship was alBO\ dissollY1ld on 5th 

I 

January,1Y9' and with this dissoluti ' n the petitioner ms 

became tbe eole ~roprietor. 

·Trat the 9etitioner firm as 

\ .. ~ 

.. 1~ ... 1 ~riil. an..;. his naver emplo,Y'l4 11101·~ tll:i-n 10 to i2 
. \ 

,. \ 

per::ionc at any time. Tm na.x:iraU!ll number d~1ring the le.st 

\ 
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IN rHE HIGH COl RT OF PUNJAB & HARYA~.Ar CHAND1GARH 

CWPNo. 17366 of 199& (O&M) 
Date of Decision : 27.l 0.2016 

tvl/s Capital Dyeing Company 
through its proprietor 

vs. 

-...... -

................ Petitioner 

The Regional Provident Fund Commissioner. 
I .udhiana ................. Respondent 

Coram: Hon'blc Mr. Justice P.B. Bajanthri 

Present: Mr. P.K. Mutneja, Advocate 
for the petitioner 

Mr. Rajesh llooda, Advocate.._ 
for the respondent. -

P,B. Bajan1hri, J. 

I~ the instant writ Pfition ~e petitioner has questioned 
I 

the validity of the order dated 30.4.1998 and 23.9.1998 vidc 

\" . 
Annexure 1'-3 and P-4. passed by the Regional Provident Fund 

Commissioner, Ludhiana and Employees' Provident Fund Appellate 

Tribunal, New Delhi, respectively. 

2) Brief facts of the case, the petitioner's company was 

establ ished in the year 1969. It was a partnership till 5. l.1994 . On 

6. J 2.1 996. EPF Department oflieials and Inspectors gave a ~urprisc 
' 

' visit to the petitioner's factory -and '{?und thal there were 21 
-.,..: . 

...... c...... employeei;. The same was· recor11·, o'bwned-.signature and seal 
:W16 :, 0G )~2l , --
' ..,,.,.., to..- .«,,.1raq, ano 

~~=~ OI M dawlMnl !' , . 
• ( I 

~ I 
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on behalf· of the Proprietor (Mr. Nitin Guliani s/o petitioner 

Proprietor). On 29.7.1997, the petitioner - Company was advised by 

1hc rcspondeni - Department, that mpre tha,1 19 employees arc 
·t .• 

employed in the factory, therefore, the petifioner has to comply the 

provisions of lhe Employees' Pro_vident Funds an_d Miscellaneous 

Provisions Ac1. 1952 (hereinafter referred to as 'EPF Act'). On 

31.7.1997, the petitioner denied that he has employed more than 19 

employees and stated that he has engaged only 6 employees. 

Therefore EPF Act is not applicable to the factory owned by the 

pe1itioner. Thus he had requested for personal hearing if fi.uther action 

is proposed to he taken by the department. Aftt:r receipt of the reply 
\ 

of the petitiom:r on 23.9.1997, EPF Department furnished report of 
. j .. 

f . . . 
the Inspectors d.ited 6.12.1996, CoY~rag~fQrm and list of employees 

. . . 
and funher reiterated tl1at the petitioner-company is covered by EPF 

Ad and requested for compliance of EPF Act. For non-compliance of 

El'F Act by th~· petitioner, the Enforcement Officer reported to 

Regional Provii..lent Fund Commissioner. Ludhiana, to initiate 

proceedings against tht; ' petitioner-company for non-compliance of 

EPF Act. Similar request was made even on 13. IO.l 997. Thus notice 

was given to the petitioner for drawing proceedings under Section 7-

,,\ t1f the EPF Act, ,n 23.1.1998. 

~ l The petitioner submitted , 1,Fitten statement before the 

n.:spondent - Reg ional Provident Fund Commissioner. Ludhiana. 

A!icr hearing the petitioner and p_gusal_ of ilic records, Section 7-A 

\ 
proceedings of the EPP Act have ~n drawn on 30.4.1998 vide 

I ., .. ,, ro 1M IIGCUfitl:)" •"d' 
11o<llhcl'Ttiv~ ot 1h11 dot.urnent 
Cl'l•nchg""' 
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Annexure P-3. holding that EPF Act hu:bcen made a~plicahle to the 
~::~ ~.:..:.~ -. 

petitioner est.iblishment and petitioner ls IWU,UIOrily bountl lo report .. · 

compliance "ithin 30 days. Feeling -aggrie'1ed by the order dated 

30.4.1998. th..: petitioner preferred an appeal before the Appellate 

rribunal. Th~· Appellate Trib~ ~scd the appeal of the 

petitioner, whik observing certain factual aspects. Thus the petitioner 

has presented this petition. -~-

4) I.earned co~~! for the petitioner contended that his 

. . 
factory is proprietorship ' from 5.1.1994 onwards as on the date of 

. . 
inspection b) the EPF Department on 6.12.1996 he was away from 

the factory and his son Mr. Nitin Guliani was present. In the absence 
' . 

of Proprietor or Manager, the Inspectors have perused the records and . . 

obtained signature from his son, who is...not .Jlt all ~oncemed with the -
., . 

factory. He was not appointed as an incharge of the factory, so as to 

give particulars Of the factory. i;fhc . rspeCtOTS forcibly I took the 

signature of the petitioner's son and seal of the factory to establish 

that 2 I emplu~ ees were working in the petitioner's factory. Whereas 

records disclo~ed that there were only 7 employees employed as is 

evident from the attendance register. It was, further contended by the 
....... 

learned counsd for the petitioner that the respondent has failed to 

consider documents like attendance and wages register which 

determines the number of employees on the score that attendance and 

wages register are not authenticated by any other Government 

l\.gcncy/D.:panmcnt like Labour ~d ~IC. In fact balance sheet for 
\ 

thc ~ear 1996-97 was also not taken.._ into consideration. Further 
.: ,11c..· tl't :,2: 
1_,,ta~~.fl',(.y'Witl 
....,,H:,11""" ol i1ts OJC11t1N:ut 
r,,.,1j1Q1rn 
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------
,ertain error h.,s been committed by the Inspectors like employees 

Sidh Nath and Chote Lal was taken from the anendance register, who 

' were left job earlier and written the n~es of Ram Avtar and Ram 
... -~--

Dahadur twice. whereas the Inspecting sq~ written the name of 

Ram Avtar as Ram Avtar II as well as Ram Bhahdur as Chowkidar. 

Whereas both are one and the sap.e ~ further submitted that one 
. ·-

Satya Pad.ash "as present, ~hich ,is ~ot so, as he was admi!ted in the 

hospital and he died in the month of December 1996 itself. Therefore . 
. . 

lot of discrepancies are ' forthcoming from the Inspecting Squad 

report. These factual aspects bave not been appreciated by the 

respondent, while drawing proceeding' wider Section 7-A, so also ·, 
Appellate Tribunal. Therefore Section 7-A proceedings drav.11 by the 

n:spondcnt and decision of the Appdlal.e TribWlal arc liable to Ix set . -. 
aside. 

5) Learned counsel for tbe pet' ioner fwther submitted that 
l. . ·-

' - ' 
the petitioner - factory would notjfall lUlder Section l (3) (b) of the 

EPF Act, which is applicable da~se that if establishment having mon: 

than 20 persons engaged in a factory or industry, the EPF is covered. 

Therefore. the petitioner - factory do not cover the EPF Act. He has -.. 
also relied on definition of employer, employee. occupier of a factory 

under Section 2 (a), (e), (t) and (k) of the EPF Act. It was further 

contended that Section 7-A proceedin~ are not in accordance with 

~ 

Rule 7-A of the Act. Even the Appella~e Authority failed to appreciate 

the factual aspects. as well as, legal415~s. 

(i) 

\ 

It wa;; further submined ~ - it was the duty of the 
~ 

, ....... •·rr...,. ... •v.-q.#ln­
.1 •. •l1•11l1•.ff), ,1l:1·;•:JUA"'Mll'11 
··~f'ltl•Ufl"I 
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Inspectors and Inspecting Squad to comply Section 13 of the EPF 
• -- . ; :r- .;,."' .. -. :· 

Act. Th.: same h,,s not b<en complied, i.e. in the-absence of Proprietor 
_,. 

or appointing incharge of. the factory . . In their presence, factory 

premises was Ollt inspected. lt was inspectc!'d in ~he presence of the 

petitioner's son, who is no where concerned with the petitioner's 

f~tory and forcibly information. signat.w-e and seal has been 

' obtained, to cont.:.-nd that m~re than 20 persons are employed in thc 

petitioner's factory and the petitioner's factory would cover El-'F Act. 

7) Per rnntra, learned counsel for the respondent resisted 

the claim of the petitioner, conleoding that the Inspection Squad 

visited the petitioner's premises o'n 6.12.1996 and obtained 
\ 

information that there were 21 employees who were enga~ed in the 

factory. The same has been attested by son oJthc petitionei alongwith. 

seal of the factory who was physically present in the factory premises. 

Even though he is not incharge of the, factory in the absence of the 

petitioner - Proprietor, petitioner's son was present, the petitioner 

failed to obje..:t for such ins~ction and proceedings immediawly in 

the month of n:ecem~;i996. ; ~ -raised objection that in the 

presence of the pctitione(s SOIJ,, Inspecting Squad inspected the: 
',.. 

factory premises anll obtained info.nnation that 21 employees arc 

employed on that panicular date. Only reply to notice such_ a 

contention was taken on 31.7.1997. Therefore, it is an after thought. 

The petitioner's son was present w!Jen the lnspecting Squad visited 

thc petitioner's factory and have o~ certain infonnation. One of 
\ 

the infonnation required for the purpose of.EPF Act applicable or not 
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;, that mo<e than ;9 ~~:J;.:r.l~ ~not;, ·;.-~yi;ent on 
•. ;..· -·· . :: .... 

lht: record that 21 e~1ploycei~erc ~1~y~ l}y 1he petwon~r 
L ' _. -

. . . 
cxduJing pctitii•ner's son. Therefore, it _i! wtdisputed fact that 

petitioner had cn~aged more than 19 pcrsorur. Consequently, EPF Act 

is applicable. Learned counsel for the respondent further submitteJ 

that attendance register and wages which ~ere produced before the 

.. . 
respondent under Section 7-A proceedings, was not authenticated, as 

it was not supported by any official report. so as to contend that only 

7 employees were engaged as on 6.12.1996. Producion of annual 

I 

returns do not help the pctitio;r, so as to find out how many 

I 
t:mploy.:es were engaged etc. Therefore, the petitioner has not maJe 

out a casi:. 

8) It was t urther contende4 ~ under Article -?26 of the · 

Constirution. Court caMot appreciate or ~e~appreciate facts lhat the 

respondent is u fact finding authority under statutory provisions and 

the so.mi: has lx:en c, amined by the competent autboriry. Therefore. 

w1Jer Article 226 of the Constitution, factual aspec~ cannot be re­

examined. 1n support of the said contention, learned counsel for tne 

respondent relied on the following judgments:-
, \ I ''): I. 

L. Saraswati C01u·wiftioa. £'etQPaav v~ Ce111a,I Board 
\ -

. oJTrw·teel· andan1t1,cr 2010 UU> DLT3 

k Saraswati CoastcHctios, CotQPaav vs. Central Board 

o.f Trustl'es and anothcc in SLP (Civil) CCU569 Qf 

2010 det'ided an ~ 7. 9,Jflll; . 
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-·.;-:----~ 
~ J.K. Coll~e e.[N,vsi,rz lffl4 fo/amedicals vs. U11ion 

• -... ~-·" ,.1 ~ • ., • 

. --0 No. 1ms ofJNl ( o d¢idcd on 11.1.2001; 

5.. Abclul G,yl<illfi vs. S1111e q/Xer11a and otbecs in WA 

No, 822 of 1016 ( Q in WP ( Q /5115 of 1011 

decit[ed on 17.5.2016 

.6.. Gc(Jud CIJ.enucal Worp Y£ De Presidinz Q!Jicu. - -. 
Emplovees Provilknt FHD4 4JIRcU4'< Tribunal and 

qnother 2010 a> SCT 160; and 

L. Mis Sacl,deva Matcrai(l. and General H~ital vs, 

' 
Presidio~ Qffice~ 8T'e.vees eeo,wdent F1md 

11326 -1111,oellote Tribunal and another in CWP No, 
' .. -. - --

Q/2012. decided on 29,5,2015. 

9J Heard learned counsel for the parties. 

10) The question for consideration in the present ix::titic·,n is 

.whether the petitioner - factory covers EPF Act or not. Perusal of the 

applii:ability Section I (3) (b) of the EPF Act that a firm or fac1pry 

mu;;t han: more than l 'J persons so as to attract EPF Act. Therefore, 

Section l ( 3) (b) and Jefinition of Section 2 (e), (t), (k), Section 7 

anJ Section 13 of the El'F arc reproduced hereunder:-

' '' I. Sho.rt titk. extent rt~licatio~- (1) This 

Act may be called the Employees" Provident 

Funds and Miscellaneous Provisions Act, 1952. .. . 

XXX XXX · _ XXX 

\ ,n,.c.• r.,fllle••c.i.r'l('.~4"10' 
A<Jll .. •1.1,u.,.o1 ... .._ .... 
-··••o-1h 

· ··:.'ls;~ 
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. :~~ . .:..:.~.~ 
.. 

(3) Subject 10 the provisions contained w 

section I 6, it applies -

XXX XXX XXX 

~.~) to any other e~tab~ mploying twenty 

or morl' persons or class of such establishments 

which the Central · Government may, by 

notification in the Officia! Gaz.ctte, specify, m 

this beh,rlf: 

Provided that ' the Central Govenunent may, 

after giving not less than two months" notice of 

its intention so to do, by 'notification in the 

' 
Official Gazette, apply the provisions of this Act 

to any est~1 blishment eQipJ~.such number of , 

persons less lhan twenty as may be specified i.t1 

the notification." . 

XXX XXX :x:xx 

2. Definiti()ns. - In this Act, Wlless the context . 

otherwise requires, -

XXX XXX XXX 
-..... I 

(e) "employer'' means- (i) in relation to an 

establishment which is a factory, the owner or 

, occupier of rhe factory, inol~ng the agent of 

s~ch o~er or ~cupiej. ~ ~ representa;ive 
1 

of a deceased owner (!:t.~~ier and, where a 
' · \ 

person has been named as a ~er of the 

I 

@) 
. ~ . 
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factory under clause f of sub-section 1 of 

section 7 of the Factories Act, 1948. (63 of 

1948). the person so named; and (ii} in relation 

to_ any other establishment, the J1er~on who, or 

the authority · which,_ ~~ 1' ~Jt~ate control 

over th.: affairs of the lstabbshment, and where 

,' the saiJ affairs ·are entrusted to a manager, 

managing director or managing agent, such 

manager. managing director or managing agent; , 

(t) "employee•· means any person who is 

' employed for wages in any kind of work, 
\. 

manual or otherwise, in or in connection . with 

, the work of an establishment ~ who gets 1us· 

wages directly or indirectly from the employer. 

and includes any p I n,-. ; ,. employed by or, 1° f .. I 

through a contractor in or in connection with the 

work of thl! establishment: (ii) engaged as an 

apprentice. not being an apprentice engaged 
\ 

. under the Apprentices Act, 1961 ;(52 of I 961) or ... _ 

under the st.mding ~rders of the establishment; 

(ft) '·exempti:d employee" means an employee 

\ 

to whom a Scheme or the Insurance Scheme, as 

the case ma) be, wouJd, but for the \!Xemption 

granted Wldcr section fL ha)f applied: . .. \ 
(ftl) ·•exempted e~blishmenf' means an 

.... 
:, . . ... .~_ 
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establi ~lunent in respect of which an exemption 

has b~·en granted under section 17 from the 

operati,in of all or any of the provi$ions of any 

Scheml· or the Insurance Scheme, as the case 

may b.:, whether such exemption has been 

granted to the establishme~t as such or to any 
. .._ 

person or clas;' of persrs e1.Joyed therein: 

XXX XXX ·. XXX 

(.l) "occupier 'of a factory" means the person, 

who ha~ ultimate control o.ver the affairs of the 

' 
factory, .md, where the said affairs are entrusted 

to a m.maging age~t, such agent sh~l be 

deemed to be the occup~ ~~ factory; 

XXX XXX XXX 

13. lnspl!ctors. (1) The appropriate Goverrunent 

may. by notification in the. Official Ga~rte, 

appoint ~ucb perso~ as il thinks fit to ~ 
Inspectors for'· the . purposes of this Act. the 

Scheme, 1he Pension· Scheme or the Insurance 
·, 

Scheme tmd may define their jurisdict.ion. (2) 

Any Insp.:ctor appointed under sub-section l 

may, for the purpose of, inquiring into the 

correctne:-.,- of any information furnished in 

connection with this Ac;t or '-'.ith any Scheme or 

the Insurance Scheme or · for the purpose of 

" 
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ascertaining whet!_ter tnY oi"1he provisions of: 

this Act or of ~y Scheme or the Insurance 

Scheme have been . complie~. with in respect of 

an. cstablislun~nt t~~-;~ch any Scheme or the I 
Insurance Scheme applies or for the purpose of 

ascerta ining whether ·the provisions of this Act 

or an~ Scheme or the Insurance Scheme are 

applicable to any establishment to which the 
, . . . ·, ·: I 

Scheme or the' I~ .. uraq;~ Scrme has not been 
. f I 

applied or for the furpo_ of dete~ining J 

\I 

whether the conditions subject to which 
· \ 

exemptiun was granted under section 17 are 

beinl; complied with by theemployer in relation 
.. 

to an ex.:mpted establishment. 

(a) require an employer or any contracto~ ~om . 

whom' any amount is recoverable under section 

8A. to furnish such information as he may 

\ 

consider necessary. · 

(h) At any rC(\$On_ab~ ~r and with such 

assistanc~. if any, as he may Uunk fit, enter and 

search any establishment or any premises 

connected therewith and require any one found 

.. 
in charge thereof to produce before hil~ for 

examination any ~cc~.un.s. ~ks, registers and 
\ 

other documents relating to the employment of 
' · 
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persons or the payment - of Wiiges in the 

establishment; 

(c) Examine,·with respect to any mancr relevant 
~ _:. ..... -

to any of the purposc;:s af ~resaia. the employer 

or an) contractor from whom any amount is 

recoverable -~~er ftio~ ,A, his a~ent or 

servam or any o~er P,Cl'S()ll found in charge of 

the est ablishment or any premises connected 
\ 

therewith or whom the Inspector has reasonable 

cause to believe to be or to have been. an 

employee in the eslablishme~t; 
\ 

(d) Mal,.e copies of, or take extracts from .. any 

book. rq~ister or other documeJl.1 maintained in 

relation to the establishment and, where he has 

reason t., believe that any offence under this Act 
\ 

has been committed• t an e ployer, s~ize with 

such assistance as he piay think. fit, such book. 

register or other document or portions thereof as 

he may consider relevant in respect of that 

offenct'; 

(c) Excrnse such other powers as the Scheme 

may pro,·ide. (2A) Any Inspector appointed 

under sub-section 1 may, for the purpose of 

inquiring into the corrq;Jne~ of any information 

\ 

fumished in conner on 'r the Pension 

·i.· 
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-~---
Scheme or for -~1e p~ ~ Qf a.scerta}ning 

...... _.={;. -- -

whetha any of the provisiol!@'._Q.Ulus Act or of · 
. -- . -

the Pension Scheme ~e ~-~~mpJied with in 

respect of an establishulent tJ whlth the Pension 

Schcml! applies. exercise all or any of the 

-
power~ conferred on him under clause. a. b, 

clause c, or clause d sub-~ction 2. 

(28) Tile provisions of the Code of Criminal 

Procedure, 1898 (5 of 1898) shall, so far as may 

be, apply to any search or seizure under sub­

section 2 or under sub-section 2A. as the case 
·\ 

may be. as they apply to any search or seizure 

made under the authcy~)'.-.-or ~ -~~t i1111W!d , 
• t 

under section 98 of the said Code." -. 

Reading of Section I _ (3) (b) of the EPF Act. requires that a finn or 

"\ ' . 
factory must have more than 19 persons employed. In the present 

cast:. EPF Department when gave a surprise visit to the petitioner's 

factory on 6.12.19%, they found names of 21 employees who were 

working and the same was recorded. T9 that extent, a list of 
. ·... . ., 

·-. 
employees names was prepared and signature of the petitioner -

proprietor's son namdy: Mr. Nitin Guliani was obtained. Based on 
. . 

the inspecting squad rl!port, the EfF Dtjrr~ent proceeded ,to initiate 

proceeding; and directed the pe iti~neJ to comply EPF Act, since 

petitioner's factory \\\1uld fall unde.1 EPF,Act. The learned counsel for 

the petitioner contenJed that in bis factory hardly there wen: 7 
I ' _.>Ht 'I 09 1511 

ltaeUIOIIIIICW'aq and 
.,.,;t,-,,'IIC,.J gf .. ODeMIMfll ,_,,..,. 



• 

~_..c...., 

f· r 
r 

-l5-

CWP No. 17'.Jo6 or l 998 
-;..· ..,. __ .._ __ 

- - - -Jor Privtte UH 
Ctr1intd to bf: trut C:OPJ 

1nc:h1rr•. ~ I 
c.n,nl Copyi•& Ag,ncy 
(Author1ud u/1 16 of Indian Eridenee Att, Hr"l) 
Hi ti Court of Pb. & Hr Chandi •.!!__~ 

-13-

"Scheme or for lhe ~ : of -ascerta_ining 

·whetber Any of th<! provlsio1\l-~Lthis Act or or 
... ,. - . 

the Pension Scheme ht ~~ ·. '~;~~;lied with in 

1 · 

respect of an estatilishrftent to whft:h the Pension 

Scheme applies. excn;~sc all or any or the 

powers conferred on him under clause a, b, 

clause c, or clause d sub-section 2. 

(2R) The provisions of the Code of Criminal 

Procedure. I 898 (~ or I 898) shall. so .far as may 

be, apply to any search or seizure under sub­

section 2 or under suh-sectJon 2A. as the case 

' 
may be. as they ~pply to any search or seizure 

· made un
0

der the auth~ ___ o, ~ warrant issued 

. ·. 
under section 98 of the said Code." 

Reading of Section J _(3) (b) or the EPF Act, requires that a finn or 

factory must have more than 19 persons employed. Jn the present 

case. EPF Department when gave a surprise visit to the petitioner's 

factory on 6.J 2.1996, they found names of 21 employees who were 

working and the same was recorded. To that extent, a list or 

employees names was prepmed and signature or the petitioner -

proprietor's son namely, Mr. Nitin Guliani was obti1ined. Rased on 

the inspecting squad report, the EPF :r· · 1ent proceeded to initiate 
I . 

proceedings' and directed the pe~tione . to comply EPF Act, since 

peti~oner's factory would fall undet EPF.Act. The learned counsel for 

the petitioner contended that in his factory hardly there were 7 
.:01g 110, 1!111 
,.na,11011e~­
.ut~yof"-dDl::U1Mnt ·-
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employees and not as contendt::d or recorded by the EPF Department -... ~ .· -

that 21 ~!eyecs wen! emp1oyecf in.his factpry. On the other hand. it 
..... < ,....>"• -- • 

was contended that in the absence-· of petitioner -· propriet0r. 

petitioner's son 'Mr. Nitin Gulia~'-s sirtufe and factory seal was 

obt<1incd on the list of emplt,yees. Mr. Nitin Guliani. son of tbc 

petitioner is not at all concerned with the petitioner's factory. 

Therefore, signature of the petitioner's son and seal of the petitioner's 

factory obtained by the Inspecting squad by force. On the contrary. 

. ' 

records of attendance register. wages register evident that only 6-7 

employees were employed in the petitioner's factory. Therefore. the 

proceedings drawn by the EPF authorities under the statutory 

provision is contrary to the facts. Perusal of the facts reveals that the 

above contention of the petitioner is an after thought for tl1c reasons 

that petitioner's factory premiL wMs inspected hy the EPF f"" 11 

Department on 6. 12. J 996' and for tfie firsi time the petitioner took the 
I 

ahove contentiol'I before the EPF Department only against issuance of 

show cause notice after lap~,: of more than 6-7 months. Had the 

petitioner objected that pethioner's son's signature had been obtained. 

;it the earliest in the month of Dccemher 1996 hy coercion or in the 

month of January l 997. one can understand. Therefore. the above 

contention Of the petitioner Phtaining Signature Of the Unconcerned 

per..on in respect of petitioner's factory premises is not tenable. 

Further' no ~ale fide is urged agar~ , p~rson or inspecting squad 

as to what ,vas the enmity so ~ t~' ~cord 2 I employees were 
\ 

work.ing. Tf the inspecting squad forcibly taken signature a complaint 
····*' 

, •fff'•I 1tt IN IW'.C.WRC'f ll'WI 
:11'1t,'!rltidtt of 'ti-. decumln t 
t"'.-,dlo!Mt, 

;t . .f 
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h~fore jurisdictfon police should 'h~~~ 5e~~-,~-dg~d.· 

11) · Learned counsel lor the ·petitio~er contended that the 

EPF Department failed to appreciate documents maintained by the 

petitioner like attendance register. wages regi'.~ter and annual returns -

halance sheet. The EPF Department has rightly rejected tbc cited 

documents of the petitioner since it were not authenticated when 

physical verification was mack by the Inspecting squad of the EPF 

Department. Therefore. the rctitioner failed to adduce necessary 

evidence hefore the EPF Dcp,ent.~ Consequently. the above 

contention of the petitioner is liiible tJ! be set aside. The learned 

counsel for the petitioner rel~ ing on various provisions of the EPF 

Act contended that his factory premises would not foll under EPF Act. 

ft is to be noted that when Impecting squad of EPF Department on 

6.12.1996 recorded 21 emrloyees names.it was attested by the 

petitioner's son Mr. Nitin Guliani and factory seal has heen 0htained 

on th~ list of 21. names of the employees. Therefore. as held by 1he 

EPF Department tha1 the petitioner's factor)' is covered under EPF 

Act, consequently, provisions nf EPF Act are applicable :.ind the /;ame 

is required to he complied hy the petitioner. 

12) . Learned counsel for the : J ;ondent contended that this 

Court has no jurisdiction relating· to examination of fact finding. In 

support of the same he has relied ,o!l number of decisions. in 

particularly, para 6 of the judgment passed in Abdul Godde.O's ca.{e 

(Suprn). Para 6 reads as under :- \ 

\ 

·' 6. The scope and extent of consideration, in 

I ltl .. 11 l!t IN accullf.y INI 
•Jf~11trd'7 al ttu da:um'lnl 
(: l~e,t, 
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13) 

the Delhi 

a Writ petition. drnllengin{ an order passed 
I . . ' .• 
I t' 

by the Appellate Authority under Section 7 

(i) of the Act. is ,ery limited and confined tn 

the legality, prorriety. arbitrarl'hess and the 

denial of natural justice only. This Ccn1rt is 

not sit1ing in :1ppeal to re-appreciate the 

factual findings concurrently arrived a1 hy the 

statutory Origi na I Authority, as well as the 

Appellate Au1hority under the Stahlte." 

It is relevant to quote para: 10 and 11 of the decision of 
i It 

High Court in the tase ~ Saraswati Construction 
\ 

Company vs. Central Board of D:ustees and another 2010 {17/) 

DLT3 (Supra). Para 10 and 11 reads as under:-

9.aMat~ 
. r> lf.1 !001'5 21 
I " "" " ' to, the 111:CUl'II~ and 
.vfh, nhcilt' i,t 1'11,. doc.µrne nt 
- 1•"~•a an 

10. The Employees Provident Fund 

and Miscellaneous Provisions Act. 1952 is a 

beneficial piece of legislation for the benefit · 

and bettennent of. the employees and their 

\ 

families ahcf' it is a statutory obligation of 

every employer lo ensure that their employees 

and workers are not ~deprif of the henefits 

• f' 
of the said statutory scheme. It would be 

' 
worthwhile to rl!fer to the judgment of the 

Apex Court in the case of Maharashtra 

State Coop. Bank Ltd. Vs., Provident Fund 

Commissioner (2009) IO SC3C 123 where the 
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philosophy of th.: said Act has been very 

eloquently put as : 

"Since the o\ct is a soci 3 l welfore 
) -~ . 

Jegislaticin intcnd1d to ,Wot~t the interest 

of a weaker section of the society i.e. the 

workers employed in factories and other 

establishments. it is imperative for the 

courts to give a purposive interpretation to 

the provision~ contained therein keeping 

in view the flirect ive Principles of State 

Policy embod ied in Articles 38 a~d 43 of 

the Constitution. In this ccmtext. we may 

u~fully notice tt ~<?~_ng obs·e~a~ions . . , :-r~ 
made by Krishha Iyer, I. · in OrJ?ano 

Chtmiul lnllustrie~ v. Union of Tndia7: 

(SCC pp. 587 & 591- 92, paras 28 & 40-

41 ) 

"28. The r,ra~matics of the situation is that 

if the stream of contributions were frozen 

by employers .. defaults aftd due deduction 

from the wages and diversion for their 

own purposes, the scheme would be 

damnified by traumatic starvation of the 

Fund. pub)JC frnstiJtion from the failure of 

the project and psychic demoralisation of 
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the miserahle heneficiaries when they find 

their wages ded 11cted and the employer get 

away with it e, en after default in his own 

contrihution and malversatlon of the 

workers" share. _,Damages" have a wider 

socially semantic connotation than 

pecuniary loss of interest on non-payment 

when a socia 1 wrlfnre !scheme suffers 

h · I f J;h . . L may em on account o L e IIIJuty. aw 

expands concepts to embrace social needs 

• • • 
40. The measure was enacted for the 

support of a weaker sector viz. the 

working class during the superannuated 

Mnter of their life. The financial reservoir 

for the distribution of benefits is filled by 

i fi 
the emplo~er collectind: by deducting 

from lhc workers" wages, completing it 

with his mvn equal share and duly making 

over the gros, sums to the Fund. Tf the 

employer neglects to remit or diverts the 

moneys for alien purposes the Fund gets 

dry and the retirees_»re tlenied the meager 
\ 

support when they most need it. This 

-18-
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prospect of dL·~tittrtfori @emoralises the 

working cl11ss ,ind rrustrates the hopes of 

the commtmit) itself. The wbole project 

gets stultified if emplo9ers thwart 

contributory re,ponsibility and this wider 

· fall-out must colour the concept of 

'damages' when the court seeks to define 

its content in the special setting of the Act. 

For, judicial interpretation mu,;1 further the 

purpose of a statute. In a different context 

and considering a ~d,ental tre~!)·. the 

' ' 

European Court of Human Rights. in the 

Sunday Times Case, observed: 

The Court must interpret them m a way 

that reconciles them as far as possible and 

is most approrriate in order to realise the 

aim and achie\ e the object of the treat)·. 

' 41. A policy-oriented interpretation. when 

a welfare legislation falls for 

detennination. especiall 'ljn the context of 
i 

a developing coui\try. 1s sanctioned by 

principle and precedeJJt and is implicit 

in Article 3 7 nf the Constitution since the 

judicial branch is, iP a ''Sense, part of the . 

\ 
State. So it is reasonable to assign to 
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'damages' a larger, fulfilling meaning." 

11 . It is a settled legal position that if any 

establishment or employer is nol covered 

under the said Act. then it is for the employer 

to place sufficient cogent and con\'incing 

material hefore thl' designated authority in an 

enquiry under Sect ion 7 A so as to satisfy the 
·. 

. ~· authority with regard lo the~hon-appHcahility 

of the Act and on fai1ure to- place any such 

mAtcrial. the om1, cannot be shifted on the 

EPF authorities to prove the applicability of 

the Act, who under no circumstances. can he 

-20-

in possession of ncc-essary records evidencing · 

the extent of stn:ngt~ of employees in any 

particular establi!:hmcnt. In the case of 

Himac.-hal Prndesh State Forest 

Corporation v,. Region al PF 

1 i· 
Commissfon~r (Suph) citJd by the c-ounsel 

for the petitiont:r. heing distinguishable on 

facts would not be applicable to the present 

case. As in the l:1cts of the said case employer 

itself had admitted its liahility under the Act 

and since due 111 delay of 16 years period. the 

employer was not in posses~iun of the 

\ 

records. the Court directed the benefits only 
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with respect to those employees who are 

.. identi~abk and whose entitlement was 

proved on evidcnc,·. So far as the facts of the 

present case arc concerned, tm: retitioner 
.... ~. ~ j 

itself never c11me fot~d ~ pince on record 

the documents or 100k any such plea of non-

availability of the documents, therefore, the 

said judgment of 1he Apex Court will not cut 

any ice to help the petitioner in the facts of 

the present case.•· 

14) Jn yet annther decision of Delhi High Court in Grand 
\ 

Chemical Worlq' case (SupruJ . in para 9, 11. 12 and 19. it is held as 

under:-

9. There is no dispute as regards the legal 
f· 

position that the Kegfonal If Commissioner 

and Employee's Provident Fund Appellate 

Tribunal are the Jina! fact finding authorities 

and this court normally · would not re­

nppreciate and reassess the finding on facts. Ir 

is equally well known that a writ in the nature 

of ceriiorari may rie issued only if the order of 

the inferior tribunal or suhordinate courl 

- suffer-s from an error of jurisdiction. or from a 

breach of the princip_lt:J. of *1u"al justice or is 
C ,. ~\ 

· · d h ·r ) t · J.i f vitiate v a maru,es or apparent error o . ' 
' 
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la·,..-. In this rc"'Jrd in Ha rh;,;i:; I" ul • 

.._ f~ I I • 

.,agDHth:10 Saran, (1985) 4 sec 333. the 

Hon'ble Apex Court observed as under· 

5. We are satisfied that the- High Court 

travelled outside its jurisdiction in embarking 

upon a reappraisal of the evidence. The 

Prescribed Authc,rity as well as the learned 

Second Addi1 ional District 

concurrently ' found ' tha; ~adan 

Judge 

Lal was 

sitting in the shop on behalf of the appellant 

and deputising for him in carrying Cll1 th~ 

' 
vegetable se}linf! husiness. The finding by 

both authorities n.:sted on evidence. and there · 

was no warrant for disturbing that finding of 

fact in a writ petition. The limitations on the 

jurisdiction of the High Court under Article 

226 of the Constitution are well settled. The 

writ petition before tile Higla Court prayed for ,, 

a '"Tit in the nature of certiorari. and it is well 

known that a ,, rit in the nature of certiorari 

may he issued only if the order of the inferior 

tribunal or sub0rdinate court suffers from an 

··· error of jurisdiction, or from a breach of the 

principles of natural j~stic,\or is vitiated by a 

manifest or aprarent error of law. There is no 

·~ 
' 

·22-
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sanction enah\ing the High Court to 

reappraise the e, iJence withoul " sufficient 

reason in low and reach findings of fact 

contrary to those rendered by an rhfcrior court 

or subordinate court. When a High Court 

· proceeds to do so. it acts plainly in excess of 

its powers. We arc infonned that a report of 

the Commissioner i~ anotJr suit was not 
t -

considered by the Prescribed Authority and 

by the learned S<.'cond Additional District 

Judge. and theret, •re. it is· urged, the High 

Court was justifieJ in taking that report into 

consideration and entering into an 

examination of the material on th~ record. We 

-23-

have examined the rep0rt of the • 

Commissioner and we find that an objection 

had been ~led to that :erort rd the trial court 

had failed to dispose It of. 14. other words. 1he 

report of the Commissioner is not a final 
"'·. ~ 

document , and cannot he taken into 

con~ideration as it stands. It must. therefore. 

be ignored. That being so. the finding of fart 

rendered by the Prescribed Authority and 

affil'med by the learned Second Additional 
\ 

District Judge remains andisturhed. The 

"'·· .... , 
f ' ' 
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\ 

findi~1g is that Mad.m Lal sat in the shop 

conducting the vegetable selling business on 

!lehalf of the appellant. 

XXX X\:X - XXX 

11. The Emplo) ee's Provident Funds 

and Miscellaneous l'rm isions Act provides 

for the compulsory instit11tion of contributory 

provident funds, pension funds and deposit 

linked insurance funds for ellf loyees. The act 
: I 

aims to enmre grant of retiral benefits to 

secure the future of the ' employee after 

retirement. The Employees' Provident Funds 

and Misccllancom Provisions Act extend tn 

whole of India except State of Jammu and 

Kashmir. The Acl applies to industries 

spedfied in Schedule I employing 20 or m0rc 

persons and any other class of establishments 

employing 20 or more persons notified by the 

Government. The < iovfirnmJ may apply the 
ft. . ..... . 

~ .. k, 

Act to establishments employing less than 20 

people. Employees covered under the Act 

include contrac1 labour but exclude 

_ apprentice5. trainees, directors. working 

partners. domestic serv.Jl!ltS' and contractors. . ' 
\ 

Est~bli5hments can seek exemption from any 
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~ 
cir all the provi:iiions of the act: 

9. Section 2 (I) of EPF & MP Act defines 

employee and s~·ction 2 <m defines 

exempted employee as under: 

(f) "employee" means any person who is 

-~loye~ ~or wagr in if kind~~ work 

manual or othcn:vi~ in 1 in connection 

with the work of an establishment and 

who gets his \\ ages directly or indirect! y 

from the employer and includes an~ 

person 
\ 

(i) employed hy or through a contractor 

in or in connection with_ the work of the 

estahlishment: 

(ii) engaged a, an apprentice not being an 

apprentice tenga~ under 

the Apprrntic,·s Act 1961 or under the 

standing orders of the establishment: 

(ff) "exempt~d employee" means an 

' employee to whom a Scheme or the 

Insurance Scheme as the case may he 

wonld hut i'or the exemption granted 

under section J 7 have applied: 

12. From the abnvc defininon it is manifest 

\ 

that a person is an employee .if he is 

l . ~ 
f . I" 

. ~ 
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(b) in any kind of work, manual or 

otherwise: i 
f 

(c) in or in connection \tith The work of 
' 

an establishment: 

(d) He must get his wages directly or 

indirectly from the employer. 

The tem, empJ.,yee includes any person. 

(i) employed tiy or through a contractor 

in or in connection with the work of the 

estahl ishment: 

' 
(ii) engaged as an apprentice not being 

on opprentkc ~ __ undc;_ the 

Apprentices Act 1961 or under the 

standing order, of the establishment;'· 

XXX XXX XXX 

19. On perusal (If the Cross-examination of 

Mr. Sabharv.:al, proprietor of the petitioner 

finn, it has come up that he admitted the fact 

that a list of emrloyees duly signed by him 

was supplied to the enforcement officers who 

visited the estabti ~hment on B.5.1996 & also 
. ' 

admitted that stalemeht for ' the period from 

1991 · to 1996 v. as sigpcd 'ry' him. He also 

admiMed that ca.<:uaJ daily workers were not 
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shown in attendarn:..: r4i~t~ ki;~;espon~~'~ ....-
~ ... ~ t;... • • t 

Jepartment exam 1ne<f Sb.' ~.ant _ Lal. :;:;-···;..:-

Enforcement . Ofticer. whtl visited the 

premises of the firm for physical -verification 

and he deposed th:it he found 20 i:mployees 

working in the premises of establishment but 

on perusal of the attendance register only 11 

employees were shown and 9 employees were 

being paid vide ,,ages on vouchers. In his 

cross-examination Sh1. Sant~ Lal confomed 
." I , 

that the employer g,(>t th'e letter written 

' through their accountant and then signed it in 
' 

Urdu. Furthennor-·. it has come on record that 

Sh. 13rij Bhan and Sh. l.D. Sharma, EO's werti 

deputed to verity the record of the 

establishment and in their report dated 

24.4.1998 they reported that on going 

through the atte11Jance register maintained 

hy the employer ror the period from 1993-94 

to 1996-97. it is see~ that r ployer showed 

names of regular employees in th~ attendance 

register whereas employer employed some 

casual/temporar) ~mployees who were paid 

on vouchers. They a!_so 1cported that the 

\ 
employer never ~huwed more I.ban 17 persons 
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. "· J. ': Ji 
on record durin"g the~~~ ·tro~· 1993-94 to 

··~ -
1996-97.'' 

15) In view of the principle laid down hy the various High 

Courts, it was hound down duty of the petiti6ner to cstal:>lish that the 

petitioner's factory do not fal I un~er the EPF Act, since the EPF 

r··1:l 
Department, the Appellate Autliority are competent to give a fact 

--... 
finding in the matter and th-e fact that the pctiti~ncr failed to place 

necessary materials before the EPF Department. scope of examination 

of focts under Article 226 of the Constitution is limhed and confined 

10 the legal_ity. propriety. arbitr+ss ~d denia~ of natu~I justice 

only. Whereas. perusal of the records, it is evident that there is not 
\ 

illegality.· arbitrariness and denial of natural justice to the petitioner. 

16) The EPF Department in order to a\'oid disputes relating 

to number of employees empl,,yed hy the employer and if there is no 

co-operation from employer or its agent/manager/any person in such 

circumstance,. Departme-nl ha~ to utilize recording of panchanama by 

videographing and insisting for installation of CCTV in and around -i• I 

factory premises. Thus in ' disputed matter evidence can be taken from 

vil'engraphing . . , 
1 f . ~' 

17: . Hence. the writ pctittn ·: ) tabie to be rejected. Ordered 

accordingly. 

] l!) No order as to cn,ts. 

October 27'h , 2016 
( P.R. Bajanthri ) 
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