Item No. 21 Amendment in the EPF & MP Act, 1952 and EPF Scheme, 1952

ii)

for amending the provisions related to grant/cancellation of
exemption from the operation of EPF Scheme, 1952.

The Sub-Committee of CBT, EPF on exempted establishments in its 39'" meeting had raised
apprehension on the viability of small P.F. Trusts and the Central P.F Commissioner assured
the Sub-Committee that the concept paper on viability of small P.F. Trusts will be placed
before the Committee in its next meeting (Minutes are enclosed as [Annexure-21A]).

A concept paper on the viability of small P.F. Trusts was placed before the Sub-Committee
in its 40" meeting held on 20.06.2016 and the Committee deferred the agenda item for the
next meeting.

The concept paper was again placed before the Sub-Committee in its 41 meeting held on
12.01.2017, where the Sub-Committee agreed to impose three eligibility criteria on the
establishments seeking grant of exemption (Minutes are enclosed as [Annexure-21B]). The
said criteria are as follows —

The establishment should comply as an un-exempted establishment for a minimum
period of five years.
The employment strength for such establishments should be more than 500.

iii) The Corpus size should be more than Rs. 100 Crores at the time the establishment is

seeking grant of exemption.

Subsequent to the approval of Sub-Committee, a proposal for obtaining the approval of the
CBT regarding the eligibility conditions for the establishment seeking grant of exemption was
placed in the 216" meeting of CBT, EPF held on 30.03.2017. The CBT approved the proposal
as contained in the agenda (Agenda and Minutes are enclosed as [Annexure-21C]).

After getting the approval of Sub-Committee of CBT, EPF on exempted establishments and
Central Board of Trustees, a formal proposal for incorporating the eligibility conditions in the
EPF Scheme, 1952 was sent to the Central Government [Annexure-21D].

However, the proposal for amendment in the Scheme was not acceptable to the Legislative
Department of Ministry of Law & Justice in the form as was prepared by EPFO and was
rejected. The Ministry again directed EPFO to send a revise proposal [Annexure-21E].

Further, the Parliamentary Standing Committee on Labour in its 26" report has also raised
observations on the existing provisions related to grant/cancellation of exemption (Relevant
observations are enclosed as [Annexure—21F].

After addressing the objections of the Legislative Department, EPFO has sent a proposal for
amending the provisions related to grant/cancellation of exemption [Annexure-21G] to the
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Government. Ministry of Labour & Employment desired to place the proposed amendments
before CBT, EPF.

9. Theamendments proposed in the EPF & MP Act, 1952 and EPF Scheme, 1952 are as follows:-

Amendments proposed in the EPF & MP Act, 1952.

1. Insertion of a new Section 17(1D) in the EPF & MP Act, 1952 —

After Section 17(1C) of EPF & MP Act, 1952, a new Section 17(1D) shall be inserted in the Act as under —

17(1D) - (1) “No exemption from the operation of EPF Scheme, 1952 shall be granted by the
appropriate Government under Section 17 of the EPF & MP Act,1952 unless the applicant
establishment, on the date such establishment makes the application for grant of exemption,
fulfils all the following criteria :

(i)  The establishment should comply as an un-exempted establishment for a minimum period
of five years.

(i) The employment strength for such establishment should be more than five hundred.

(iii)  The corpus size should be more than one hundred crores of Rupees at the time the
establishment is seeking grant of exemption.

(2)  Every establishment which is exempted or relaxed, as on the date of publication in the gazette
of this amendment, shall be required to fulfil, within three hundred and sixty five days from the
publication of this amendment in the gazette, the following conditions :

i)  That the establishment has employment strength of more than five hundred and
ii) That the establishment has the corpus size of more than one hundred crores of Rupees.

(3) Exemption or as the case may be relaxation granted to an establishment shall stand revoked and
it shall cease to be an exempted or as the case may be relaxed establishment from three hundred
and sixty sixth day from the date of publication of this provision in the gazette, if such
establishment fails to fulfil the conditions mentioned in sub-section (2) of this Section.

Explanation 1

“Corpus size” as used in the above provisions shall, in relation to an un-exempted establishment,
mean the total amount, in relation to that establishment, lying in the Fund — as defined under
Section 2(h) of this Act — excluding the amount lying in the Pension Fund under Section 2(kA) of this
Act and Employees’ Deposit Linked Insurance Fund under Section 2(ia) of this Act.

Explanation 2
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“Corpus size” as used in the above provisions shall, in relation to an exempted or relaxed
establishment, mean the total amount lying in the Provident Fund, in relation to that
establishment, with the Board of Trustees constituted under sub-section (b) of Section 17(1A), with
which the said establishment is making Provident Fund remittances in respect of its employees in
terms of Appendix ‘A’ to Para 27AA of the Scheme.

(4) If any establishment, exempted or relaxed as the case may be, which fulfils the provision mentioned

(5)

in sub-section 2 of this section, on the date of publication of this provision in the gazette but later
on fails to fulfil the provision mentioned in sub-section (2) of this Section, consecutively for three
financial years ending on 31° day of March, then the exemption or relaxation granted to such
establishment, as the case may be, shall stand revoked with effect from 1t day of April, following
the third consecutive failure.

If any provision of this Act, the Scheme or the conditions mentioned in the notification issued under
Section 17(1) in relation to that establishment, which provides for revocation of exemption granted
to an establishment [excluding the cases falling under sub Section (3) of Section 17(1D)] is
attracted, then the exemption granted to the establishment shall stand revoked from the 1st day
of next/ succeeding financial year and provisions. Provision of Section 17(4) shall not be applicable
in such cases wherever revocation of exemption has been prescribed by the Act and Scheme.

Objective of this amendment —

As per the observations of the Committee at Para 2.6 of the 26" Report, the Committee has
impressed upon EPFO to speed up the formulation of policy guidelines for grant of exemption
based on past performance, net worth, collections, contributions, minimum corpus and
membership. Through the said amendment the concern of the Committee regarding the
viability/sustainability of small size exempted establishments regarding maintaining their own
Trust, as raised under Para 2.9 of the 26" Report, shall be addressed.

Insertion of Section 17(1D) in the Act, shall effect few other Sections of the Act and accordingly
such Sections shall also require amendment and accordingly the proposed amendments are as
follows :-

Amendment to Section 17(1) of EPF & MP Act, 1952 —

Subject Provision/objective
Original Power to exempt. — (1) The appropriate Government may, by notification
Provision of | inthe Official Gazette, and subject to such conditions as may be specified

Section 17(1) of | in the notification, [exempt, whether prospectively or retrospectively,

from the operation] of all or any of the provisions of any Scheme —
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EPF & MP Act,

1952.

Amendment In Section 17(1) after the words “The appropriate Government”, the

Required words, “subject to provisions of Section 17(1D) of this Act” shall be
inserted.

Amended Power to exempt. — (1) The appropriate Government subject to

provision provisions of Section 17(1D) of this Act may, by notification in the
Official Gazette, and subject to such conditions as may be specified in the
notification, [exempt, whether prospectively or retrospectively, from the
operation] of all or any of the provisions of any Scheme —

Objective Through above mentioned amendment, stringent eligibility criteria for

grant of exemption as suggested by the Standing Committee on Labour
shall be laid. By inserting the words, “subject to provisions of Section
17(1D) of this Act’, appropriate Government shall be required to
examine the cases of grant of exemption on the basis of the new
eligibility criteria, which shall be laid down under Section 17(1D) of EPF
& MP Act, 1952.

3. Amendment to Section 17(4) of EPF & MP Act, 1952 -

Subject

Provision/objective

MP Act, 1952.

Original Provision of | Any exemption granted under this section may be cancelled by
Section 17(1) of EPF & | the authority which granted it, by order in writing, if an employer

fails to comply, -

Amendment Required In Section 17(4) the word “authority which granted it” shall

be replaced by “Central Government or an authority
notified by the Central Government.”

Amended provision Any exemption granted under this section may be cancelled by

the Central Government or an authority notified by the Central
Government., by order in writing, if an employer fails to comply,

Reason/Objective

The monitoring the exempted establishments is done by EPFO,
which comes under the administrative control of Government of
India, Ministry of Labour and cancellation of exemption is the
logical conclusion of the action taken against the defaulting
establishments, which involves monitoring, inspections and
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ensuring  statutory compliance from the exempted
establishments. Hence, it is logical that power to cancel the
exemption should rest under the authority of the Government of

India.

Amendment to Section 17(5) of EPF & MP Act, 1952 -

Subject Provision/objective

Original Provision of | Where any exemption granted under sub-section 1, sub-section
Section 17(5) of EPF & | 1C, sub-section 2, sub-section 2A or sub-section 2B is cancelled,
MP Act, 1952. the amount of accumulations to the credit of every employee to
whom such exemption applied, in the provident fund, the
Pension Fund or the Insurance Fund of the establishment in
which he is employed together with any amount forfeited from
the employer’s share of contribution to the credit of the
employee who leaves the employment before the completion of
the full period of service shall be transferred within such time and
in such manner as may be specified in the Scheme or the Pension
Scheme or the Insurance Scheme to the credit of his account in
the Fund or the Pension Fund or the Insurance Fund, as the case
may be.

Amendment Required In section 17(5) after the words “is cancelled” following words
are inserted “or revoked”.

Amended provision Where any exemption granted under sub-section 1, sub-section
1C, sub-section 2, sub-section 2A or sub-section 2B is cancelled
or revoked, the amount of accumulations to the credit of every
employee to whom such exemption applied, in the provident
fund, the Pension Fund or the Insurance Fund of the
establishment in which he is employed together with any amount
forfeited from the employer’s share of contribution to the credit
of the employee who leaves the employment before the
completion of the full period of service shall be transferred within
such time and in such manner as may be specified in the Scheme
or the Pension Scheme or the Insurance Scheme to the credit of
his account in the Fund or the Pension Fund or the Insurance
Fund, as the case may be.

Reason/Objective After insertion of Section 17(1D) in the Act, an establishment can
be converted from exempted to un-exempted, not only through
cancellation but also through revocation of exemption.
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Subsequent to revocation of exemption the Provident Fund
accumulations of the members lying with the Trust known as past
accumulations need to get transferred to the accounts CBT, EPF.

Para 28 of EPF Scheme, 1952 lay down the procedure for transfer
of past accumulations. Para 28 speaks about the accumulations
transferred to the fund under sub Section 5 of Section 17. Further
sub Section 5 of Section 17 speaks about any exemption granted
is cancelled, then accumulations shall be transferred as may be
specified in the Scheme i.e. Para 28. To enable Para 28 for
transferring the past accumulations to the Fund, sub Section 5 of

Section 17 shall require amendment.

Amendments proposed in the EPF Scheme, 1952.

Amendment to Para 27 of the EPF Scheme, 1952-

Subject Provision/objective
Amendment A new sub para 5 to para 27 shall be added as follows —
Required No fresh exemption under para 27 of the EPF Scheme, 1952 shall be

given after the publication of this provision in the gazette.

Reason/Objective | Para 27 has not been deleted because the said amendment will not be
applied retrospectively and the exemption granted under Para 27 shall
remain in existence. Since various compliance related obligations of the
employer is mentioned under Para 27 itself, therefore if whole is the
para deleted then monitoring and compliance related issues will arise.
The objective of Committee can be achieved prospectively with the

help of above amendment.

Amendment to Para 27A of the EPF Scheme, 1952 -

Subject Provision/objective
Amendment A new sub para 6 to para 27A shall be added as follows —
Required No fresh exemption under para 27A of the EPF Scheme, 1952 shall

be given after the publication of this provision in the gazette.

Reason/Objective | Para 27A has not been deleted because the said amendment will not be
applied retrospectively and the exemption granted under Para 27A
shall remain in existence. Since various compliance related obligations
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of the employer is mentioned under Para 27A itself, therefore if whole
is the para deleted then monitoring and compliance related issues will
arise. The objective of Committee can be achieved prospectively with

the help of above amendment.

3. Amendment to Para 79 of the EPF Scheme, 1952 -

Subject Provision/objective

Original provision | Special provisions relating to [factories or other establishments] in
respect of which applications for exemption are received —

Notwithstanding anything contained in this Scheme, the Commissioner
may, in relation to [factories or other establishments] in respect of
which an application for exemption under section 17 of the Act has
been received relax pending the disposal of the application, the
provisions of this Scheme in such manner as he may direct.

Amendment Para 79 — Deleted.
Required

Reason/Objective | EPFO has already stopped the practice of granting the relaxation as
provisioned under Para 79 of the Scheme and thus this para has already
became obsolete.

Proposal: The Central Board of Trustees is requested to approve
the amendments proposed in the EPF & MP Act, 1952
and EPF Scheme, 1952 as mentioned in the agenda item
above.
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Annexure-21A
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Annexure-21B
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Annexure-21C
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Annexure-21D
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Annexure-21E
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Annexure-21F
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Annexure-21G
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