Item No. 23: Amendment of Section 2(b) of the Employees’ Provident Fund
& Miscellaneous Provisions Act, 1952 for definition of Wages”
and corresponding amendment in other provisions of the Act
and Schemes there under.

From time to time suggestions have been received that the scope of the term basic wages/
wages should be defined in such manner so as to include other Allowances. Such as overtime
Allowance, Night shift Allowance, house-Rent Allowance, Training Allowance and such similarly
worded or provided allowance also.

At present the term “Basic Wages” has been defined in Section 2(b) of the EPF & MP Act, 1952
as follows:-

(b) “Basic Wages” : means all emoluments which are earned by an employee while on duty or
(on leave or on holidays with wages in either case) in accordance with the terms of the contract of
employments and which are paid or payable in cash to him, but does not include.

(i) The cash value of any food concession;

(ii) any dearness allowance (that is to say, all case payments by whatever name called paid
to an employee on account of a rise in the cost of living), house-rent allowance, overtime
allowance, bonus, commission or any other similar allowance payable to the employee
in respect of his employment or of work done in such employment.

(iii) Any presents made by the employer;

The above provision clearly excludes payment towards dearness allowance, retaining
allowance, cash value of food concession, house-rent allowance, overtime allowance, bonus,
commission or other similar allowance payable to the employee in respect of his employment or of
work done in such employment form Basic Wages.

Further, while the dearness allowance and retaining allowance are not included in the
definition of “Basic Wages”, contributions are payable on these components under the provisions of
Section 6 of the Act as follows:-

(6) The contributions which shall be paid by the employer to the fund shall be 10% of the basic
wages, dearness allowance and retaining allowance (if any) for the time being payable to each of
the employees (whether employed by him directly or by or through a contractor) and the employee’s
contribution shall be equal to the contribution payable by the employer in respect of him and may,
if any employee so desires, be an amount exceeding 10% of his basic wages, dearness allowance
and retaining allowance (if any), subject to the condition that the employer shall not be under an
obligation to pay any contribution over and above his contribution payable under this section:

Provided that in its application to any establishment or class of establishments which the
Central Government, after making such inquiry as it deems fit, may, by notification in the official
gazette specify, this section shall be subject to the modification that for the words “10%” at both
the places where they occur, the words 12% shall be substituted:

Provided further that where the amount of any contribution payable under this Act involves

a fraction of a rupee, the scheme may provide for rounding off of such fraction to the nearest rupee,
half a rupee, or quarter of a rupee.
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[Explanation I.] For the purpose of this dearness allowance shall be deemed to include also the cash
value of any food concession allowed to the employee.

[Explanation Il.] For the purpose of this section “retaining allowance” means allowance payable for
the time being to an employee of any factory or other establishment during any period in which the
establishment is not working, for retaining his services.

Further, para 29 of the Employees’ Provident Funds Scheme provides that cash value of any

food concession shall be included into the dearness allowance. Para 29 of the Scheme reads as
follows:-

(1)

(2)

(3)

(4)

The contributions payable by the employer under the Scheme shall be at the rate of [ten per
cent] of the [basic wages, dearness allowance (including the cash value of any food
concession) and retaining allowance (if any)] payable to each employee to whom the Scheme
applies:

Provided that the above rate of contribution shall be [twelve] per cent in respect of any
establishment or class of establishments which the Central Government may specify in the
Official Gazette from time to time under the first proviso to sub-section (1) of section 6 of the
Act.

The contribution payable by the employee under the Scheme, shall be equal to the contribution
payable by the employer in respect of such employee:

Provided that in respect of any employee to whom the Scheme applies, the contribution
payable by him may, if he so desires, be an amount exceeding [ten per cent] or [twelve per
cent], as the case may be, of his basic wages, dearness allowance and retaining allowance
(if any) subject to the condition that the employer shall not be under an obligation to pay any
contribution over and above his contribution payable under the Act;

The contributions shall be calculated on the basis of [basic wages, dearness allowance
(including the cash value of any food concession) and retaining allowance (if any)] actually
drawn during the whole month whether paid on daily, weekly, fortnightly or monthly basis.

Each contribution shall be calculated to [the nearest rupee, 50 paise or more to be counted as
the next higher rupee and fraction of a rupee less than 50 paise to be ignored.

Therefore, the following allowances are excluded:-

House-rent allowance, overtime allowance, bonus, commission or other similar allowance.

There are three possible interpretation of the above exclusion:-
1. Only house rent allowance, overtime allowance, bonus, commission or other similar
allowance (similar to commission only) are excluded
2. House rent allowance, overtime allowance, bonus, commission or other similar
allowance (similar to HRA, overtime allowance, bonus, commission)
3. House rent allowance, overtime allowance, bonus, commission or other similar
allowance (any similar allowance)
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It is seen that the interpretation used by employer, complainant employees and assessing
authority differs significantly leading to a huge diversity in stand taken by different EPF officers while
dealing this issue.

Thus the major problems in ensuring compliance under the Act with regard to the above
definitions may be numerated as follows:-

1. Cases have been noticed where employers show basic wages plus dearness allowance to very
low extent say just 10 to 30% and the remaining wage is shown as various allowances like
performance allowance, entertainment allowance, conveyance allowance and personal
allowance.

2. At present any dispute in this regard is being decided by the competent authority under
section 7A of the Act. Accordingly, different assessing officers give different orders. While
some order for assessment on at least minimum wages, others try to come to a percentage of
40 to 60% of total wages as PF contribution wages.

3. This results in vide discretions and consequent litigations in EPFAT / High Court etc.

Instances are sometimes quoted, where the wages for the purpose of Provident Fund is
reduced as the employer compensates the employee making payments in other heads. Further, the
definition of wages differs between ESIC Act and EPF & MP Act.

In order to resolve the above problems and to arrive at a common definition of ‘wages’,
detailed consultations took place between top level officers of EPFO, ESIC and Ministry of Labour.
Finally, Ministry of Labour vide letter no. 35012/10/2017-SS.II dated 07.02.2018, forwarded the copy
of relevant note sheet containing proposed definition for comments (Annexure-23A). The comments
were sent vide letter no. C-1/1(81)2017/Wages/1801 dated 12.02.2018 (Annexure-23B)

Accordingly, it is proposed that Wages as per Section 2(b) of the Employees’ Provident Funds
& Miscellaneous Provisions Act, 1952 may be defined as:

‘Wages’ means all remuneration paid or payable in cash to an employee, if the terms of
employment, express or implied, were fulfilled, be payable to a person employed in respect of his
employment or of work done in such employment, and includes any, -

(a) basic wages;
(b) dearness allowances; and
(c) retaining allowance (if any);

but does not include —

(a) any bonus, commission or any other similar allowance payable to the employee
in respect of his employment or of work done in such employment;

(b) house rent allowance;

(c) the value of any house-accommodation, or of the supply of light, water, medical
attendance or other amenity or of any service excluded from the computation of
wages by a general or special order of the appropriate Government;

(d) any contribution paid by the employer to any pension or provident fund, and the
interest which may have accrued thereon;

(e) any travelling allowance or the value of any travelling concession;

(f) any sum paid to the employed person to defray special expenses entailed on him
by the nature of his employment; or
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(g) any retrenchment compensation or any gratuity or other retirement benefit
payable to the employee or any ex-gratia payment made to him on the
termination of employment;

(h) any overtime allowance; and

(i) cash value of any food grains:

Provided that for calculating the wage under this clause, if any payments made by the
employer to the employee under clauses (a) to (i) exceeds one half of the all remuneration
calculated under this clause, the amount which exceeds such one-half shall be deemed as
remuneration and shall accordingly be added to all remuneration under this clause.

Explanation.- Where an employee is given in lieu of the whole or part of the wages payable to him,
any remuneration in kind by his employer, the value of such remuneration in kind which does not
exceed fifteen percent of the total wages payable to him, shall be deemed to form part of the wages
of such employee and shall accordingly be added to the wages.”

Further, it is also proposed that upon approval of definition of wages as above the
corresponding change shall be made in all sections of the EPF & MP Act, 1952 and all paras of the
Schemes there under wherever the existing terms of basic wages and allowances has been used.

Proposal: CBT, EPF may consider the proposal and accord
approval for proposed changes in the EPF & MP Act
and EPF Scheme 1952.
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Annexure - 23A
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Annexure - 23B
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